Coalition for transparency-The passage of the Freedom Information Act (Foia) in Romania Case
Study

In troubled waters: context of the Romanian FOIA

The passage by the Romanian parliament of a Law on Classified Information in January 2002
provoked a real storm in the Romanian media. The draft had been lingering in the Parliament since
1993 and had managed by 1999 to get approved by both Chambers, albeit in different variants.
According to the Romanian Constitution, differences between drafts adopted by the two Chambers are
subject to mediation in a special committee. As the media was strongly against the draft, it was agreed
informally that it will be buried in this stage until a Freedom of Information Act (FOIA from now on)
will be passed. However, after the elections of November 1999 the initiators of the first draft, the Party
for Social Democracy, returned to power and only a few weeks later the law was adopted in a final
form and sent to the President for promulgation. In its final form it still did not have a clear definition
of ‘classified’, leaving it largely at the discretion of the authority, but introduced an article stating
every citizen is responsible under serious penalty to guard secret information even it came by chance
into his or her possession. Faced with the vocal opposition of the media and the civil society, endorsed
by some reputed international NGOs such as Article 19, the government defended itself claiming the
regulation of classified information is needed in the process of Romania’s joining NATO and the
European Union. The Romanian media had not forgotten, however, that under the same President Ion
Iliescu the Romanian parliament rushed in 1991, before even the adoption of a new Constitution and
when the country was barely liberated from the strongest totalitarian regime in eastern Europe to pass
not a FOIA, but a National Security bill sealing the archives of Ceausescu’s secret service for 50
years. Many of the initiators of that bill were also behind the classified information draft of 1993 and
managed to return in the 2000 Parliament. The media and the NGO community feared that in the
absence of a law granting access to information, attempts to classify it could only further foster
corruption and give discretionary powers to the politicized bureaucracy and secret services, which had
never been brought to proper accountability.

The international and national context was such that the Romanian government could ill afford such a
scandal. Ion Iliescu had returned to presidency for a disputed third term and his party to government
after elections that had scared Western countries due to the high rates of support for radical populism.
The government was concerned to change its image in the Western media, where Ion Iliescu was seen
at the kindest as an alternative preferable to radical nationalist Vadim Tudor, so the least of two evils.
The national media had largely contributed in bringing down the former coalition government of
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Liberals and Christian Democrats and they had become quite a strong alliance in the process. It was
difficult to counter the objection of the media that nothing had been done during the past decade to
ease access to information in a society which still kept largely structures and civil servants from
Ceausescu’s times, while restrictive regulations in one form or another were issued abundantly. But
the decisive event was a ruling of the Constitutional Court, which on procedural rather than
substantive grounds declared the bill ‘unconstitutional’ and won more time for the nascent coalition
opposing it. After this event, the President and the Prime Minister changed strategy overnight,
dissociated themselves moderately from the initiators of the draft and agreed it should be put on hold
until a FOIA was passed to create a general regulatory framework of access to information.
The NGO community and the opposition parties in the new Parliament had already come together for
the suit to the Constitutional Court, which was done by the parties with the consultation of the civil
society. As a draft for a FOIA had actually been proposed by the National Liberal Party a year ago and
was lingering in the media committee of the Chamber of Deputies the civil society seized the
opportunity to speed the procedure for its adoption. Things were further complicated by the creation of
a Ministry of Public Information (MIP from now on) in the new government, which announced it
would advance its own bill. The new draft would have however a much longer path to travel needing
lengthy approval procedures by other instances before coming to the media committee. Between the
Liberals who refused to give up their advantage of having a draft already in the process and the
Ministry which produced surprisingly fast a draft in no way worse than the Liberals’ one –but neither
were actually satisfactory for the civil society- the Romanian Academic Society, a think-tank, decided
it was time for the civil society to arbiter among parties, on one side, and improve substantially the
FOIA drafts, on the other. The decision was taken in the space of two days, immediately after the
government circulated its draft and the liberals announced they would block it by advancing their own
in the media committee. SAR called for an arbitrage at its headquarters the government (MIP), the
Liberals and the civil society organizations involved so far. The meeting started at about lunch time on
Friday, March 23 and by the end of normal office hours a civil society coalition was forged behind a
new version of the FOIA, both the liberals and the government were won for the new version and they
had in the same time agreed among themselves a procedure to bridge the conflict. The new version
imported many things of the government draft, as well as other articles put forward by SAR and the
Romanian Helsinki Committee (APADOR-CH) into the Liberals project, which was the most
advanced in terms of procedure. The following Tuesday the media committee moved to adopt the draft
and sent it for the vote of the Chamber of Deputies. By summer 2001 FOIA had been passed by the
two Chambers1, and after the mediation committee in September it was sent for promulgation by
President Iliescu. Many things had been needed, however, for that meeting at SAR to be so

1 This law was adopted by Senate at 13 september 2001 and by Chamber of Deputies at 18 september 2001.
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spectacularly successful and more background is needed to understand both challenge and
accomplishment.

Strange closed society: Romania after Ceausescu

In 1990 a Romanian newspaper published the transcript of a radio conversation between police units
setting up some window smashing next to a peaceful protest rally in order to intervene in force. In
1991 a newspaper published the transcript of a very confidential debate on choosing a challenger for
the Romanian presidential elections. Also in 1991 a whole collection of files of the former secret
service of Ceausescu, the Securitate, were found in a ditch only partially burnt, and made the headlines
of the newspapers for the rest of the year. In 1994 a Romanian newsmagazine published large excerpts
from what was supposed to be the best kept secret of post-Communist Romania: the investigation file
on the alleged terrorists who had killed almost one thousand Romanians in December 1989, proving
the investigation had been stalled deliberately by the military attorneys. Transcripts of government
meetings and even the Supreme Defense Council have been budding in the print press. Photocopies of
a secret correspondence of an Arab Embassy in Bucharest speaking of training camps for snipers in
the Romanian mountains came in the mail of more than one newspaper in 1995. The spectacular
dacha of the head of the Romanian secret service, an officer of Ceausescu’s feared Securitate but also
of the revolutionary Court which shot his former boss, was filmed with a hidden camera by a disguised
TV crew and made it into the main newscast of the public television in 1997. The Museum of
Holocaust in Washington had been for years denouncing the restrictive legislation, and even more
restrictive practice concerning the Romanian archives, to acknowledge in 2001 that they had managed
to acquire more from Romania in the end than from any East European country. Since 1996 to 2000,
as Romania was ruled by a coalition of parties having a hard time to keep together, each member could
read in the media what the others had privately said on himself or his party which led more often than
not to more bickering.
What can account for such openness in post Ceausescu Romania? First and foremost, pure
indiscretion: talk is cheap in Latin cultures and the word is about on anything, regardless how secret,
often missing accuracy due to its pure oral mechanism of generating data. The cooperation of those
who would assumedly guard the secrets comes next as a cause, explained in its turn by a private
interest to disclose information for one’s own needs, or by want of good terms with the media or by
need of a bribe. In other words it is the widespread failure of Romanian individuals or institutions to
achieve that sort of impersonal bureaucratic behavior in which institutional rules are obeyed not out of
fear, but of willingness to submit to discipline. Politicians commonly accept a micro tape-recorder in
their pocket when entering would-be confidential meetings. Assistants with the D.A.’s offices are paid
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about 75 USD per month, so with 200 USD one can get the most secret file. Blackmail in order to get
information is also current, from the threat to publish biased articles against the agency denying a
journalist information to the more general menace to portray the post-Communist governments
negatively in the Western media, where they’ve never enjoyed a great reputation anyway.
Are these examples proof that post-Ceausescu Romania succeeded in turning what used to be the
poster case of a closed society into an open one? Hardly so. While one can find out from his or her
newspaper what the topic was in the most selected and supposedly confidential meeting- completed by
the imagination of the journalist and a spite of accuracy, which is a characteristic of the Romanian
print press, there are considerably more important things one cannot find out. There is no way of
knowing, for instance, how the representative elected by your county voted on this or that topic- for
the simple reason that all important votes in the Romanian Parliament are either secret or not recorded
per MP. You cannot find out how your tax money was spent because this information is not published,
you cannot have it on request and indeed in many cases it is not even organized properly so that one
could make some sense of it. If you need to get a copy of your family’s property records from the
public archive it would take years and without a bribe you may find out it was lost. Courts often
summon public agencies to send information needed in on-going trials, and it always takes months to
years and serious help from the interested party for the data to finally reach them. On top of all, the
National Commission for Statistics, barely reformed from Communist times, can topple one with tons
of irrelevant data, but a few useful things, as those are not even computed.
The pattern of obtaining public information in post-Communist Romania can therefore be
characterized fairly as erratic rather then restrictive: one could not foresee very well a particular
development due to the large importance of ‘the human factor’. Generally speaking, whoever enjoys
either social capital – connections- or capital per se –money, or some good to barter, often influence
due to a public position-can get almost anything unless having the exceptional bad luck to fall upon a
civil servant who is fearful, honest or both.

Friends and foes: competing and complementary visions on FOIA

In the early nineties, when the Romanian media was recently liberated and an Anglo-Saxon model of
journalism was temporarily prevailing, young investigation journalists trained by American
foundations had a future and were pursuing clean paths in courageous ways. Later on, after the media
came to be owned entirely by domestic publishers with deep roots in the Communist propaganda
establishment and the post-Communist corrupt business establishment, recruitment of journalists has
come to avoid such potentially trouble-makers. The focus is now on people who have the right
connections so they can get in the information required. The information is then bargained: in some
cases it is exchanged against another good and it never reaches print: in others there is nothing to
exchange or the deal does not work out, so it is published as written by an editor able to write a bit
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more than the original information gatherer. Long campaigns against somebody in the media are
usually blackmail campaigns and when a deal is reached the bad guy is refashioned as a good guy
instantly. The Economist published a few years ago a piece on the rates of hidden advertising in the
Romanian media: the fact is, except in the electronic media erratically monitored by the watchdog
Council of Audio-Visual hidden advertising is less and less hidden and the misuse of information for
blackmail or biased presentations of reality is more and more frequent. This also explains why the
Romanian media has never lobbied for a freedom of information act in the past decade except agreeing
to it half-heartily in almost private workshops. The initiator of the Liberals draft, Senator and lawyer
Eugen Vasiliu thought to address the two problems, privileged access to information by corruption and
traffic of influence means only and its misuse once obtained, by the way of an unique draft. Therefore
he included in his original project a section on regulations against widespread disinformation and libel
through the media. Consequently, the draft was unpopular with publishers who boycotted or criticized
it. Vasiliu improved the draft with the help of international expertise gathered by the Centre for
Independent Journalism, but except a handful of NGOs and historians lobbying for the revision of a
restrictive archives’ law passed in 1996 he was still badly missing allies for the FOIA in general and
the project in particular.
The Romanian Academic Society had reached its concept on FOIA through a different way. Quite a
few of its leading experts have also been involved with media management and the legislative
process,2 so they were highly skeptical the Vasiliu draft could have been implemented even if by some
miracle it could get adopted. Feedback from ordinary viewers of public television had hinted to the
fact that the target group mostly at disadvantage was not the media, but the people missing both
money and influence to barter for information. Due to poor laws on property restitutions, the
Romanian judiciary has become entangled in over a million law-suits over property rights by the late
nineties. Since all these cases were about formerly nationalized property by the Communist state, most
of the evidence needed to solve them was buried in public archives. The trials lasted for years,
paralyzing the judiciary and the real estate market due to the inability and reluctance of state agencies
in providing such records for free and timely. SAR’s idea was that a set of regulations and policies
were needed to solve the daily jams of routine information rather than the grand cases of terrorists’
files and other high media profile topics. Due to its diagnosis of the Romanian public sector, a topic it
had researched thoroughly, SAR also considered that the classified information law was simply a nonenforceable law, like most laws passed in the post-Communist transition. The law sent a bad signal,
however, to the administration as it made guarding information rather than distributing it the rule of
the game and as such encouraged even further the access of the rich and powerful only by means of
bribe or extortion.
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Accountability as the crux of the matter

By 2000 SAR has come to identify the key issue of the Romanian public sector in the low vertical and
horizontal accountability. This conclusion was supported by a huge amount of data. In 1998-2000
SAR designed and implemented a regional Freedom House project in three countries, Romania,
Bulgaria and Slovakia, consisting in surveys of the general population, the MPs and an ‘objective’
assessment of institutions of accountability3. The latter included besides institutional analysis the
exercise of sending a clear and informative letter soliciting a public authority to dispatch its last year
activity report or the next document that could replace such a report. Based on this query which was
renewed a number of times, SAR built an ‘accountability index’ (see Appendix 1) which was
measured in the three countries4. The government agencies were informed a score was to be attributed
to them on the basis of both the timeliness of the answer and the quality of the report sent. Results
from this exercise as well as the analyses of the surveys led to a number of policy-relevant
conclusions:
1. The three countries surveyed presented a similar picture of widespread perception by abuse
and mistreatment of ordinary citizens from the part of civil servants. The perception ten years
after the fall of Communism was still that of a public administration ruling over people rather
than delivering a service to them. In all the three countries majorities reported encounters at
least one time during the past decade with mistreatment and abuse from the public authority
(see Appendix 2).
2. Reports of mistreatment were strongly correlated with the frequency of bribing civil servants
by citizens, a behavior which also was acknowledged by a majority of respondents (see
Appendix 3). This indicated strongly that bribe is nothing else but an extra-tax the citizen
pays for what is more often than not his or her right, in many instances to get public
information. The 1991 Romanian Constitution had granted in Article 31, paragraph a, that a
person’s right to accede public interest information cannot be hindered, and in paragraph 2
that public authorities are compelled to ensure the correct information of citizens in matters
both of public and private concern.
2 For instance the director of SAR, Alina Mungiu Pippidi, had been in charge of the reform of the Romanian public television and the revision of the public
broadcasting legislation for two years between 1996 and 1998 and had also run a national newsmagazine in the early nineties.
3 Mungiu-Pippidi, Alina, Government Accountability in East Central Europe; Governance, Accountability and Institutional Social Capital in the Third Europe.

A survey of Romania, Bulgaria and Slovakia, Romanian Academic Society and Freedom House with the World Bank Institute, 2000
4 We tested transparency through a simulation and a ‘accountability index’ to a request for data sharing addressed to the following central institutions: i)

Parliament (Senate and Chamber of Deputies); ii) Government, Ministries and state’s Agencies; iii) Constitutional Court; iv) Ombudsman. In order to speed up
the process, we addressed the request directly to the institution’s department in charge with the PR and with the relationship with civil society. The grading
system is from 0 to 5, and the maximum score is acquired by an institution that sent in due time (less than a month) a report on the previous year activity or any
equivalent material. The intermediate scores take into account the information provided as follows: 4 points for a brief presentation of the 1999 activity and a
presentation of the department in charge with public relations activities, 3 points for provision of information only on the department in charge with the public
relations activities, 2 points for indicating only sources of information or for requesting additional data on the project with no follow up in due time. We scored 1
point the loose information provided in more than 30 days and 0 points the poorest performance, when there is no reply at all.
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3. The self-reports from the general survey were supported by the exercise of querying public
authorities on the last year’s activity reports. It turned out that except in few cases such a
report did not even exist. Some newly founded PR offices, which had been created to improve
the relationship of the agency boss with the media sent instead their own report on this
specific activity that they have made to justify their existence. The majority of government
agencies, including the Information Department of Government at the time (2000) either did
not answer at all or gave totally uninformative answers. The accountability indexes of the
three countries were close among themselves and to the bottom of the scale (see Appendix 1).
4. The MPs showed less concern than the general public on the matters of governance. The
general public in the three countries displayed however real anger with the political class. The
public considered only a minority of civil servants and even a smaller minority of MPs
(around 10-15% in the three countries) worked in the public interest and preferred experts to
politicians, single unit constituencies to electoral party lists and referendums to votes of
representatives. Ratings of institutions of vertical (proportional electoral system) as well as
horizontal accountability (Courts, Prosecutor’s Office) were therefore equally bad.
5. The public contributes however itself to its mistreatment by the administration. It turned out
most of the public did not report mistreatment, had little or no idea where to complain if
abused, and did not report fraudulent behavior such as bribe when encountering it. Bribing
instead of claiming one’ rights emerged as the most frequent behavior when encountering
mistreatment from the part of the administration. The most competent citizens turned out to
be the most educated, well off and who had encountered abuse significantly more.
6. It makes little sense, therefore, to speak of corruption when describing the pattern of
relationship between the Romanian administration and the public. Corruption, as an
infringement of impersonal administrative behavior is more of an effect than a cause. The
crux of the matter lies in the almost generalized incapacity of ever attaining that generalized
impersonal behavior, which is the symptom of a modern bureaucracy. Fighting corruption and
promoting transparency are therefore intricate and should be regarded as part of an overall
strategy of state building5.
7. The comparative perspective of the project led to interesting conclusions. Romania had an
official Ombudsman, but due to another non-enforceable law, which regulated it, the
Ombudsman was quite powerless and not had no incentive to take a more public profile.
Bulgaria had a NGO acting in this capacity, who being more vocal seemed to do quite a better
job despite its unofficial position. Bulgaria had passed a FOIA in 1999, Slovakia followed
suit in 2000: SAR’s partners could draw on their research to become involved in their
national debate. Of the laws passed, the Slovakian one surpassed in its ambition most existing

5 Stephen Holmes has already suggested that when analysing the failed assistance effort of the Russian judiciary.
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FOIA’s, demanding for the ex-officio publishing of all possible data and introducing two
steps of responsibility, administrative and judicial, for the civil servants denying a citizen’s
right to freedom of information.

Assembling the puzzle and putting some pressure

SAR had barely wrapped up these conclusions and published the first two rounds of analyses of the
data in November 2000, when the change of political power in the Romanian elections and the
consequent scandal of the classified information law broke out. Since the beginning of the scandal in
late January and the meeting at SAR on March 23rd SAR moved to publicize results of its study but in
the same time to synthesize the debate. The result was the publishing of a widely disseminated
working paper comparing FOIAs in European countries, proposing to stop the progress of the
classified information act and its replacement with FOIA, reviewing both the liberals project and the
government’s and publishing the Slovak law as a model worth following6. This working paper was
conceived as an advocacy instrument as well as an awareness-raising tool. It included in one booklet
everything necessary for a member of the media committee of the Parliament or a journalist to form an
opinion without the need to look elsewhere. It was distributed indeed to all Committee members when
the debate started. SAR’s presence was enforced by other interviews in newspapers and on TV
promoting the main points of view. The most original of those was SAR’s insistence that if a poor and
ineffective law was to be passed the situation created would be worse than with no law at all, since the
topic would slip from the public agenda and the government would achieve its objective of showing
the West it is democratic without granting anything in exchange.
SAR’s criticism of the Vasiliu draft was also specific. The draft had come under attack by APADORCH, a human rights group, mainly for failing to protect media freedom. Meanwhile the government
had secured for its own draft the approval of the Romanian Press Club, a publishers’ association. SAR
considered both the draft of Vasiliu and the draft of the government failed to put enough pressure on
the administration and in the same time to grant it the means to implement the law. During talks at
SAR it was argued that administrative responsibility, therefore the right to appeal at a superior
instance in the same agency is necessary because most citizens do not have the means and the leisure
to sue the respective agency in Court. The higher authority was therefore compelled by law both to
satisfy the request for information promptly and to take administrative measures to sanction those
responsible for the delay. Furthermore, in the reunited draft it was introduced the need for every
agency to have a specialized office dealing with both information requests and the publishing of exofficio information.

6 Fartusnic, Ciprian and Iordache, Romanita, ‘Liberalization of information access’, Working paper, No. 20 for Romanian Academic Society, martie 2001
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SAR invited at the meeting all the organizations which had been active in the advocacy campaign.
From the media it invited the grass-rooted, recently founded League of the Romanian Journalists,
created specifically to counter corruption and malpractice in the media. The League demanded that
journalists receive special treatment, and backed up strongly by the Center for Independent Journalism
it managed to persuade those present that a specific term to grant requested information for the media
was needed, and that the 10 days allowed in the law did not work for journalists who might need the
data for a piece of news that same day. Therefore it was decided that for journalists the information
would be disclosed immediately or at a maximum in the next 24 hours. APADOR-CH, the other very
active discussion partner was especially concerned to reduce to a maximum the exception from FOIA
and secure some framework to annihilate the law of classified information. Exceptions were reduced
and a few items to this effect included in the agreement. Besides its own agenda, the civil society
organizations fought hard to persuade the government and the Liberals the two projects can be happily
synthesized in one, together with the additions of the meeting. It was clear that a public competition
for taking credit for the law among political actors was unavoidable, but the parties were brought to
the point where they agreed on one project only. The politicians present were a Liberal MP, Mona
Musca, member of the media committee of the Chamber of Deputies together with Eugen Vasiliu,
author of the Liberal draft, and the MIF Secretary of State Dan Jurcan, author of the government draft.
To enforce the partners commitment and preserve the new essential points agreed upon at the meeting
a statement was instantly drafted. It went as follows:
The representatives of the undersigned government organizations assembled at the headquarters
of the Romanian Academic Society have decided to form a coalition in order to act in a
consistent and coordinated way for the adoption of a Freedom of Information Act. To achieve
this objective we have agreed upon the following suggestions to be included in the FOIA draft at
the debate in the media committee of the Chamber of Deputies.

And it ended with:

If the government promotes the law in a form infringing the principles laid out in this document,
the undersigned will resort to every possible instance and means to prevent it from being
adopted.

The government and the Liberal Party were mentioned in the statement as having been present at the
meeting. However, SAR refrained from letting the Liberals sign the coalition agreement, as it had to
be clear no political gains were the target here. Afterwards, both the Minister of Information and the
Liberals capitalized as much as possible on the passage of the FOIA. The truth is both had merits in
adopting a FOIA in a very close format to the one agreed with the civil society at SAR. The end of the
statement included an actual threat that the civil society would not rest but create a stir in the domestic
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and foreign media, as well as at the level of international instances if the law did not turn out in the
form agreed. It showed the decision of the civil society to act as a block and addressed directly the
main concern of the government party in that moment, the international public opinion. And so it
worked.
It was a three hours group meeting, successful due to goal-oriented moderating of the group
discussion, the use of instant transcripts and the negotiation on spot of the form agreed to put in
writing. At some point an article from the Slovak law was translated from English into Romanian
directly into the recommendations list after an argument made by SAR. Decisions were reached by
consensus and after signing the document in the end both a FOIA and a coalition to follow it
throughout the adoption and the implementation process was forged. Later, during talks on the
implementation, new NGOs have stepped into the process but again SAR required that opinions on
implementation should not be sent individually by NGOs to the Ministry but agreed and put forward
strongly by the coalition. The government received this very well and convoked a final one-day
meeting with coalition members to agree on the norms.

The Day After

The policy of implementing the FOIA is obviously as important as the draft itself. The law has all the
neccessary provisions and levers to make it enforceable. Neverthelss, in order to make a difference
with the long battered Romanian administration, used to many changes of rules and regulations which
are never thoroughly applied, and with the Romanian public, used to solve things on spot by the
easiest means there is still some way to go. In June already, before the law was even adopted by the
Senate, SAR has sent around to coalition members and a few selected Romanian agencies its proposal
for a policy of implementing FOIA. This proposal outlines a few principles for an assistance strategy
in implementing the FOIA, conceived in two distinct phases:

Year One: Achieving state building: empowerment of the government

1) The first need which arises from FOIA is to build the capacity of the PR offices. These offices
had as sole task to deal with journalists and organize PR campaigns so far. Most public
agencies do not even have such an office, and they are now required under the law to create
such an office in the first year after the FOIA is enacted (Article 4). The information officers
dealing with the implementation of FOIA have not only the task of satisfying requests for
information, but also of publishing ex-officio for the first time a large volume of documents,
and the editing of a newsletter which had become compulsory under the law. Also whenever
they have computers they are required now to develop a web site and post all the information
in electronic format as well. This presupposes a number of skills and operations, as follows:
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1.1 to produce the list of documents specific for their institution which need to be published
ex-officio, according to the law
1.2 to gather the relevant data from within the public agency, an operation of collecting the
information needed for posting or the satisfaction of individual requirements
1.3 to organize the data in a meaningful and ready-to-use format
1.4 to publish the data in the most user friendly format which is in the same time the best
value for money, due to restricted capacity of local budgets
1.5 to systematically collect and use feedbacks on the success of the above in order to achieve
‘consumer’ satisfaction, that is, to satisfy the need of the public which uses the
information.
The difficulty of these tasks should not be underestimated; considerable expertise transfer is needed
for the law to make a difference. Wages in the public sector are about the national average (100 USD
per month), so individuals with writing skills prefer as a rule to work in the media or the PR
departments of private businessess. The most knowledgeable persons on what kind of information is
the most solicited and what formats are the more convenient are the journalists who cover the area of
the respective public agency or local government. These are people soliciting on a daily basis
information from these offices or from civil servants in charge so they really know the weak spots, the
information stored to be given away only if bribed, and so on. Capacity-building programs of these
PR offices must involve as an essential resource these journalists, at least for the editing of the
newsletter and activity reports.

Year Two. Bringing the consumer in: empowerment of the community in the accountability process
Let us assume the public agencies would meet some success in achieving the tasks set for the first year
of implementing the FOIA, at least formally. They will publish some documents and for the first time
the public would have the right to read the spending report and the budget. We have shown, however,
that most of the public is neither willing nor competent for such a task. We are dealing with a
population made either of peasants or the first urban generation, used to long abuse by Communist
authorities. Two thirds of this public consider nevertheless ‘most civil servants’ to be corrupted, but
only a part of them had any encounters with civil servants at all. What is needed here is some
intermediate agent to act on behalf of the public, competent enough to check expenses reports but
independent enough to be able to follow suit in any event. It may turn out the reports are fair and
accurate and this must be made public by an independent source, as the low trust of Romanians in
their own public institutions is becoming a problem in itself. Or it may turn out that they are not,
essential data is missing or is misused and then action must be taken, in the last instance in Court, as
the FOIA allows. Again this cannot be done by ordinary citizens but needs some intermediate agent.
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Reading a budget and suing the government require certain skills. The solution is then to empower
local NGOs or other community organizations to act as auditors and Ombudsmen, checking reports
and filling complaints on behalf of citizens in the first years after the law is passed. This requires
training for organizations volunteering to act in this capacity and the creation of a national network of
such organizations which would become partners, change experience and act each in its own region.

The story of assistance for FOIA in Romania has its pluses and its minuses. It was not luck only that
made instant transfer of best practices via the regional Freedom Forum program so successful. Rather
it was a good concept: the thorough research and the field-testing in the societies concerned of the
model proposed. What was the main problem FOIA had to solve, besides the symbolic issues?
Answering this question was the main stake in the whole process, and this is where the Freedom
House program was able to give an answer. The assistance strategy outlined above is only the next
chapter of the same answer.

Final reflections on the future of transparency in status societies

To tell of the free access of information is to tell of freedom. Democratic theory uses concepts such as
individual freedom and political rights; it examines formal institutions as embedded in formal rules
such as Constitutions, and informal institutions or procedures. It distinguishes between substantive or
procedural democracies, ‘electoral democracies’, and consolidated or unconsolidated ones. Most of
these classifications, if not all, address only distinctions among the political processes in a given
society, however, and not the society itself. In the case of rural and post-communist societies it is the
nature of the society as a whole that might well be distinct from a modern society, not just the nature
of the political society, and this bears importantly on the outcome of the democratization process. The
superimposition of communism on traditional rural societies led to a sort of neo-traditionalist or status
societies governed by unwritten rules more than formal laws7. The explicit modernizing design of
Communism was doomed from the start by the essential contradiction embedded in the communist
power structure, the legitimating of status groups such as nomenklatura enjoying domination
monopolies, and by the enforcement of the hierarchy even over the ideology. Romania passed from a
peasant variant of status society to a Communist one, and it is the survival of its basic features until
nowadays that hinders importantly the development of an open society and a free market.

Rural societies are comparable with communist ones due to the prevalence of another type of authority
over the modern legal rational one. Traditional authority is prevailing in a rural society, as varieties of
7 This argument draws importantly on the work of Kenneth Jowitt (Social Change in Romania.1860-1940, Berkeley: University of California, Institute for
International Studies, 1993) and a similar argument for Russia is unfolded by Alena Ledeneva in ‘Unwritten Rules: How Russia really Works’, CER Essay for
Centre for European Reform, London, 2001
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charismatic authority take the upper hand in the communist one. Both types of societies are, however,
far from the legal rational type found even in pre-modern societies on their way to capitalism. Both
have unpredictable patterns of distributing social and legal rights from a rational standpoint, but fairly
predictable for whoever is acquainted with the patterns of authority which generate unwritten rules of
the game. Weber originally defined status societies as societies dominated by status groups and ruled
by convention rather than law. ‘The firm appropriation of opportunities, especially of opportunities for
domination always tend to result in the formation of status groups. The formation of status groups in
turn always turn to result in monopolistic appropriation of powers of domination and sources of
income...Hence, a status society always creates ... [the] elimination of individual’s free choice ... [and]
hinders the formation of a free market’8.

Of course, there are no ideal-types in the real life, but Romania nears in many periods of its
contemporary history this model of a status society. The concept is crucial because such collectivistic
hierarchical societies place only a limited value on individual freedom, making the concept of liberty
itself quite meaningless; furthermore, personal and not impersonal relations are the norm in this type
of society. The word ’freedom’ itself is strikingly missing from Romanian political literature besides
the ‘national independence’ meaning. The government is not the sole actor that infringes individual
freedom, and in many cases its influence is indirect; the structure of the society itself allows uneven
access to freedom of choice according to group membership. Accession to a status group by outsiders
is possible at any time, but only within the rules of the game. Treatment from public authorities varies
according to the group one belongs to and emancipation is usually sought from one’s status as a
personal endeavor and not as a societal design.
Communism, a variant of the same status society itself imposed other status groups and changed the
hierarchies, but kept the overall model. Intellectuals who were not sent to prison due to their
opposition were included among the privileged. Professional associations were created, such as the
Unions of Writers or Journalists, designed as official ‘status groups’ which after an initial shock in
1990 were able to survive and manifest themselves as such.

The slow, modest, often contradictory or ill-aimed reforms in Romania since 1990 were unable to pin
down this structural problem and address it fully and this is the main reason why so many of them
failed miserably to achieve any difference. Post-communist societies are complex societies: the legacy
of communism often comes as this entangled mix of complicities in which victim and perpetrator have
become difficult to tell apart. Unwritten rules prevail over written ones not only due to habit, but also
to a less understood bounded rationality of their own.

8Originally from Weber, Economy and society, quoted after Weber, On charisma and institution building, Chicago: University of Chicago Press, 1968,p 177-180
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What makes the still unfinished story of FOIA a breakthrough is a mix of various elements. First we
have a small group of Western-educated intellectuals, mostly with an American background or
belonging to American-sponsored Romanian NGOs9 able to work together and put forward a project
drawing on a cultural model of freedom shared by this group, but on behalf of the society as a whole.
In so doing they also act to mobilize other actors as well, under the banner of self-interest this time,
actors enjoying considerable influence, such as political parties or journalists associations. They are
then able to take advantage of circumstances by acting promptly on the basis of good research,
knowledge of best practices, good leadership and mutual trust relations. Similar actors can reproduce
every one and each of those in any other similar society.

9 The expert within the Ministry of Information who drafted their project had been shipped to the States by USAID just weeks before.

14

APPENDIX
APPENDIX 1: Accountability index
INSTITUTION
Senate
Chamber of Romania
Government of Romania
Ministry of Foreign Affairs
Ministry of Agriculture
Ministry of National Defense
Ministry of Culture
Ministry of Internal Affairs
Ministry of National Education
Ministry of Finance
Ministry of Industry and Commerce
Ministry of Justice
Ministry of Public Works
Ministry of Public Function
Ministry of Labor and Social Protection
Ministry of Transport
Ministry of Environment
Ministry of Health
National Agency for Communication
National Agency for Tourism
National Agency for Regional
Development
National Agency for Science & Technology
Constitutional Court
Ombudsman
National Audit Court
State Ownership Fund
Consumer's Protection Office
General Customs Department
Anti-Monopoly Office
Administration of State Material Reserves
Office of Geodesy, Cartography and the
Cadastre
Office of Normalization, Measurements
and Testing
Statistical Office
Bureau of Industrial Property
Office of Public Procurement
Accountability index

ROMANIA
Score
4
4
2
0
0
5
0
0
0
1
0
4
0
0
0
0
3
1
0
5
5

BULGARIA
Score

1
3
5
3
1
1
1
1

SLOVAKIA
Score

2
1
4
0
1
1
1
0
4
1
0

3
1
4
5

5
2
0
0

5

0

0
5
5
0
5
0
0
5
1
1
5

1.75

2.64

0
5
1
1.51
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APPENDIX 2: Frequency of abuse and mistreatment

How spread corruption is?

Almost all officials are involved
Most officials are involved
Few officials are involved
Scarcely any official is involved
No answer
Total

Romania
%
25.8
43.7
28.8
1.8
0.0
100

Bulgaria
%
9.0
53.9
23.3
0.9
12.9
100

Slovakia
%
18.1
46.2
28.7
1.7
5.3
100

Which is the cause of corruption?
Romania
A. Low wages in the public sector
B. Low moral standards of civil servants
C. The law is too permissive
D. The law is not applied
E. Those in power striving at making fast money
F. Communism corrupted people
G. People are fundamentally dishonest
H. This is the custom
I. Other
Total

%
24.7
12.1
13.1
11.3
19.2
5.2
4.5
2.9
1.1
100

Has an official mistreated you after 89?
Romania
%
Yes
59.2
No
35.8
No answer
5.0

Bulgaria
%
34.4
59.8
5.9

Bulgaria
%
20.8
9.9
13.5
11.8
33.7
1.8
4.0
0.5
3.9
100

Slovakia
%
8.0
18.0
12.0
9.3
39.2
4.3
4.5
0.8
4.1
100

Slovakia
%
61.3
31.1
7.6

If mistreated by a civil servant, which is most likely your reaction?

Complain to the proper authorities
Offer him something to get a fairer treatment
Let it rest
Other. Which?
Does not apply
No answer
Total

Romania
%
12.5
23.0
39.3
5.4
19.8
0.0
100

Bulgaria
%
25.4
4.6
40.4
3.3
10.4
15.9
100

Slovakia
%
35.2
9.3
41.7

13.7
100
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Do you know where to fill in a complaint if mistreated by (percentage represent those who do
know):
Romania
Bulgaria
Slovakia
%
%
%
Civil servants at the local government
60.6
49.1
63.6
Financial inspectors
44.1
39.5
50.0
Telephone company
57.0
28.5
73.7
Court
45.7
24.4
50.5
Mayor
37.6
36.0
55.6
Doctor/medical staff
54.9
51.6
73.7
Member of Parliament
18.8
17.5
28.8
Central government agency/institution
19.6
19.2
30.5

Public ratings of performance of civil servants
Professions working in public intrest
Romania
%
Teachers
70.9
Union Leaders
43.2
Lawyers
42.0
Members of Parliament
11.0
Juges
27.5
Civil Servants/Central Govt.
16.5
Civil Servants/Local Govt
33.8
Professors
71.0
Public Journalists
76.1
Private Press
79.7
Print Press
75.9
Priests
75.7
Doctors
60.1

Bulgaria
%
49.3
13.4
26.3
9.0
13.4
15.1
18.4
28.3
56.0
57.7
57.5
27.9
38.8

Slovakia
%
86.4
36.4
40.3
15.5
37.5
25.9
34.2
72.6
66.8
67.1
71.0
29.7
67.5

APPENDIX 3: Correlation between bribing and abuse
How often do you have to bribe?

Always, if you want things done
Sometimes
Never
No answer
Total

Romania
%
13.7
53.4
28.2
4.7
100

Bulgaria
%
1.3
28.3
66.2
4.1
100

Slovakia
%
8.2
47.7
39.8
4.4
100
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Do you agree that there is no fair treatment without having to bribe someone?
Romania
Bulgaria
Slovakia
%
%
%
Certainly yes
14.1
10.8
7.7
Depends on luck
53.4
34.2
57.2
Unlikely
22.3
32.6
18.0
Certainly not
10.3
6.9
11.5
No answer
0.0
15.6
5.6
Total
100
100
100

Crosstabulation of ‘Engaged in business’with ‘How often do you have to bride?’
Business

Total
%

YES

NO

%

%

Always

13.5

13.8

13.7

Depends

57.1

52.9

53.4

Never

27.1

28.2

28.2

Explanatory model
Predictors

Regression coefficient
(Standard Error)

How often did you have to bride?

0.641
(0.220) ***

Wealth

0.431
(0.030)

Age

0.025
(0.034)

Size town

0.022
(0.027)

Education

-0.036
(0.044)

Legend: + signifies a positive correlation, - signifies a negativ corelation, * predictor significant at
p ? 0.1; **p ? 0.05; ***p? 0.001 (***=strongest association)
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